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Kim Stroka worked as a flight attendant for United
Airlines. Stroka was originally scheduled to work on
September 11, 2001, but she requested the day off several
days earlier to pick up her daughter from school.

On September 11, 2001, she went bowling while her
daughter was in school. She heard about the World Trade
Center attacks while she was bowling. Later her husband,
who was also a flight attendant and was working that day,
called Stroka to advise her that the plane which crashed in
Pennsylvania was the one on which she was supposed to be
flying. Petitioner wept, trembled, and had difficulty sleep-
ing over the next few days. She could not eat for a while,
but later she engaged in binge eating.

Petitioner began psychiatric treatment on September 24,
2001 with Dr. Stephen Clarfield for post-traumatic stress
syndrome. She told her doctor that she felt guilty that she
was alive, while someone else in her place had been killed.

Petitioner did not return to work and continued to treat
on a biweekly basis. She filed a claim petition seeking med-
ical and temporary disability benefits. Petitioner testified
that her company provided her with training regarding
hijackings. Flight attendants viewed a security video and

read a Federal Aviation Administration handbook on how
to deal with a hijacking crisis.

The Judge of Compensation found that the petitioner’s
stress condition was work-related and awarded medical
and temporary disability benefits to the petitioner. As of
the time of trial, petitioner was still fearful and was having
panic attacks when she would see a runway.

United appealed the decision and argued that petitioner’s
psychiatric condition did not arise from work. The
Appellate Division agreed:

Petitioner’s post-traumatic stress syndrome origi-
nated not while she was at work, but while she
was taking a day off. Nothing happened while she
was working which led to her current condition.
She was not working at the time Flight 93 crashed,
nor at the time she heard the news of the crash. In
fact, her reaction to the event occurred because
she was not working, not because she was work-
ing. If we were to accept petitioner’s argument,
off-duty police officers, firefighters, and others
whose jobs are inherently risky could seek com-
pensation benefits when a fellow employee was
injured or killed while taking that employee’s
place. No authority exists to support that position.

This case is an important one because it delineates a line
between compensable occupational stress and non-com-
pensable occupational stress. It is a sensible decision, in this
writer's view, because an employer could not possibly
insure for risks of injuries occurring in the minds of work-
ers who were not actually working when traumatic events
took place.
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by Anne M. Hammill, Esq.

In 2003, the New Jersey Supreme Court and Appellate Division addressed various issues
concerning workers' compensation law. Here is a brief overview of several significant
cases.

New Jersey Supreme Court Cases
John Williams v. Port Authority of NY and NJ, 175 N.J. 82 (NJ 2003)
Decided January 14, 2003

The New Jersey Supreme Court revisited the basis for jurisdiction of occupational expo-
sure claims in Williams v. Port Authority. The petitioner worked for the Port Authority of
New York and New Jersey for 28 years. He filed an occupational pulmonary claim in New
Jersey for the four-month period he worked in New Jersey performing maintenance
work. The Judge of Compensation found jurisdiction and awarded petitioner a partial
permanent disability of twenty percent for chronic bronchitis. The Port Authority
appealed, arguing that the Division should not have exercised extraterritorial jurisdic-
tion. The Appellate court affirmed. However, the New Jersey Supreme Court reversed
the lower courts’ decisions.

The Williams Court developed a three part test to determine jurisdiction of occupation-
al claims.

the petitioner must demonstrate either that (1) there was a period of work
exposure in this State that was not insubstantial under the totality of circum-
stances and given the nature of the injury; (2) the period of exposure was not
substantial but the materials were highly toxic; or (3) the disease for which com-
pensation is sought was obvious or disclosed "by medical examination, work
incapacity, or manifest loss of physical function," while working in New Jersey.
Bond, supra, 42 N.J. at 311...

Lindquist v. City of Jersey City Fire Department, 175 N.J. 244 (NJ 2003)
Decided February 11, 2003

Petitioner firefighter filed an occupational pulmonary claim alleging exposure to smoke
and fumes caused his emphysema. The petitioner had a history of smoking and his
grandfather died of emphysema. Petitioner’s expert pointed to occupational exposure
as the cause of the emphysema without supportive medical literature. Respondent’s
expert pointed to smoking as the cause. The Judge found petitioner’s employment con-
tributed to the petitioner’s emphysema. The Appellate Division reversed.

The Supreme Court reversed the decision of the Appellate Court. The Supreme Court
found that the statutory presumption in favor of coverage for volunteer firefighters for
any disease of the respiratory system under N.J.S.A. 34:15-43.2 also applied to paid fire-
fighters. The court further noted that the failure to provide "objective medical or scien-
tific evidence establishing a causal link between a petitioner's place of employment and
a claimed occupational disease will usually be fatal to the petitioner's workers' compen-
sation case." However, the court held:

science has not conclusively proven petitioner’s expert opinion that firefighting
can be the primary cause of emphysema in a firefighter who smokes. However,
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"this [is] not a case where the absence of medical
evidence leads to an inference that the proposed
medical theory was completely improbable or out-
landish." Magaw, supra, 323 N.J. Super. at 14.
Scientific data has verified what common sense
suggests, that acute smoke exposure can damage
the lungs. Given the current level of scientific
knowledge about emphysema, we find that peti-
tioner’s expert's testimony was "not a subjective
guess or mere possibility." Magaw, supra, 323 N.J.
Super. at 15.

The Supreme Court reinstated the judgment for the work-
ers’ compensation award.

Brunell v. Wildwood and Stango v. Lower Township Police
Department, 176 N.J. 225 (2003)
Decided May 21, 2003

In Stango, the petitioner patrolman and his partner
responded to a domestic violence call on February 18, 1994.
Petitioner’s partner was shot and killed. On April 13, 2000,
Stango filed two claim petitions, one based on the original
incident and another based on a popped balloon at a birth-
day party, which reminded him of his partner’s death. The
petitioner did not see a psychiatrist until May 3, 2000. The
Judge of Compensation dismissed the original incident as
time barred and the second balloon incident as not work-
related. The Appellate Division affirmed the compensation
judge’s decision.

In Brunell, a police dispatcher was on duty on June 2, 1995
when an officer suffered cardiac arrest caused by an alterca-
tion with a suspect. Brunell called for assistance, notified
supervisors, and arranged for an officer to inform the
widow. Brunell did not seek treatment until July 1999.
Brunell filed a claim petition on January 6, 2000, which was
dismissed for failure to file a timely claim. The Appellate
Division upheld the dismissal.

The Supreme Court reversed. In rendering its decision of
reversal, the New Jersey Supreme Court noted that Post-
Traumatic Stress Disorder (PTSD) may be classified as either
an occupational claim or traumatic claim depending upon
the facts of the particular claim. The Supreme Court found
limiting PTSD to accidental claims only would bar workers
who suffer PTSD due to multiple stressors from compensa-
tion. The Supreme Court further explained there is nothing
inherent to a single traumatic accident that would prevent
the filing of an occupational claim so long as the applicable
statutory standards are met.

The Supreme Court further addressed the applicability of
the notice and statute of limitations provisions to these
delayed onset claims stemming from an accident. The
Court first noted that PTSD involves a narrow class of acci-
dent cases involving latency and insidious onset disease,
which the Legislature has not addressed. The Court noted

in deciding the applicable standards it was "performing
the classic judicial function of determining the essential
purposes and design of a statute in order to effectuate the
goals underlying it." The Court held as to this narrow class
of accidents with latent onset disease that the notice and
statute provisions begin to run when a reasonable person
knows or should have known he/she incurred a compensa-
ble injury. The court distinguished the occupational stan-
dard as running once the worker knows the true nature
and severity of the disability. The Supreme Court remand-
ed the matters to the Division of Workers’ Compensation
for further proceedings.

Crippen v. Central Jersey Concrete Pipe Company 176 N.J.
397 (NJ 2003)
Decided May 22, 2003

Crippen addressed the standard to defeat the exclusive rem-
edy provision of workers’ compensation for an intentional
tort by the employer. The worker in Crippen was employed
as a "material man." He controlled the flow of sand and
gravel into loading hoppers in an elevated shed. In order to
perform his job, he had to walk on a small wooden plank
and stand on a six foot high, unsecured ladder. The petition-
er fell into a hopper resulting in his death. The worker's
Administratrix sued the employer under the intentional
wrong exception of N.J.S.A 34:15-8 based upon the employ-
er’s failure to correct violations as directed by OSHA.

The Appellate Division found the proofs did not satisfy the
intentional wrong exception to the exclusive remedy provi-
sion. The claim was reconsidered after Laidlow v. Hariton
Mach. The Appellate Court maintained its prior decision.
The Supreme Court took certification and reversed. The
Supreme Court held the plaintiff need not show a prior acci-
dent to prove an intentional wrong. The Court provided a
two-prong test for a plaintiff to meet the intentional wrong
exclusion. First, the plaintiff must prove the employer’s
actions were substantially certain to cause harm. Second, the
plaintiff must show the conditions at work were not a fact
of industrial life.

Jumpp v. City of Ventnor, 177 NJ 470 (2003)
Decided August 13, 2003

Jummp addressed the scope of the minor deviation excep-
tion to the coming and going rule. Petitioner was a pump-
ing station operator who would monitor water system sites
throughout the city using a municipal vehicle. During his
route, petitioner would routinely pick up his mail with his
supervisor's permission. On May 5, 1998, while working,
petitioner deviated from his route to pick up his mail. While
walking back to the municipal vehicle, petitioner fell frac-
turing his pelvis and sustaining severe leg injuries. The Judge
of Compensation dismissed the claim as petitioner was per-
forming a personal errand, not the "direct performance of
duties assigned or required by [his] employer." The
Appellate Division affirmed.

continued on page 6




by Anne M. Hammill, Esq.

Liens have become an increasingly controversial topic in the
workers’ compensation practice. Child support liens are a
relatively new lien is this arena. N.J.S.A. 2A:17-56.23b enact-
ed on August 14, 2000 provides that a docketed child sup-
port judgment "shall be a lien against the net proceeds of
any settlement negotiated prior or subsequent to the filing
of a lawsuit, civil judgment, civil arbitration award, inheri-
tance or workers' compensation award."

In May 2001, the Division of Workers’ Compensation com-
menced a data cross match system with the Administrative
Office of the Courts (AOC) to obtain up-to-date child sup-
port lien amounts. This system allows the judge to access
the current lien at settlement. Once the judge obtains the
lien amount, the next question is what portion of the set-
tlement proceeds are applied to the lien. "Net proceeds" is
defined as "any amount of money, in excess of $2,000,
payable to the prevailing party or beneficiary after attorney
fees..," and after reimbursement of other liens and
litigation costs.

In Simpkins v. Saiani, 356 N.J. Super. 26 (App. Div. 2002),
plaintiff settled his personal injury suit for $7,500. After lit-
igation costs, he netted $4,146.08. However, like workers’
compensation awards, his settlement was subject to a child
support lien. In his case, the child support judgments
totaled $9,171.53. Plaintiff took the position that he was
entitled to the first $2,000 pursuant to the definition of
"net proceeds" and paid the remaining $2,146.08 to
Probation towards the child support lien. Probation
demanded the entire $4,146.08. The trial court ordered the
full $4,146.08 paid to Probation as his net proceeds exceed-
ed $2,000. Plaintiff appealed to the Appellate Division.

The Appellate Court reversed finding the definition of net
proceeds excluded the first $2,000. The Appellate Court
concluded that the statute was clear on its face that the net
proceeds were those monies in excess of $2,000. The court
also looked to legislative intent. The Court Stated:

Under any interpretation, child support judgment
debtors entitled to a recovery of $2,000 or less
after deduction of litigation costs are obligated to
pay nothing pursuant to the automatic lien
imposed by N.JLS.A. 2A:17-56.23b. Therefore, it
cannot be said that the Legislature intended that
every dollar available from every prevailing party
or beneficiary be automatically applied to child
support arrearages. We do not find it logical that
the Legislature intended a recovering party enti-
tled to $2,001 after deduction of litigation expens-
es to be obligated to pay that entire amount
towards child support arrearages, while a party
entitled to $2,000 pay nothing. It is more logical
that in two nearly identical situations the result
would be nearly identical. Simpkins v. Saiani, 356
N.J. Super. 26, 35-36 (App Div, 2002)

Prior to Simpkins, in the workers’ compensation forum, the
$2,000 threshold applied to settlements under Section 20
only. For example, a petitioner has a child support lien for
$4,000. His claim is settled for $5,000 with a deduction for
counsel fee of $1,000 leaving $4,000 net proceeds. The
entire $4,000 would be paid to satisfy the child support lien
leaving petitioner nothing. Now, under Simpkins, petition-
er is entitled to keep the first $2,000 and the remaining
$2,000 would be paid towards the child support lien.

Where a claim is settled under an Order Approving
Settlement, a wage garnishment calculation is applied to
the settlement proceeds to determine the monies applied
towards the child support lien. However, under Simpkins,
the first $2,000 is exempt from satisfaction of the child sup-
port lien.

The wage garnishment rate is provided under 15 USCS 1673,
Consumer Credit Protection Restrictions on Garnishment,
which sets the following garnishment rates:

1) 50% if petitioner is supporting a spouse and/or
dependent child who is not the beneficiary of the
child support lien;

2) 55% if petitioner is supporting a spouse and/or
dependent child who is not the beneficiary of the
lien and petitioner is more than 12 weeks behind in
paying the child support;

continued on page 6




Auriano v. Valor Securities
Client: Gallagher Bassett

Petitioner had an accepted compensable accident and
extensive treatment and temporary disability paid.
Respondent found out information about a prior motor
vehicle accident only after the petitioner repeatedly denied
any prior accidents. When we got the prior medical records
we found out that the motor vehicle accident was only one
year prior and the petitioner had partially overlapping com-
plaints. We filed a motion to dismiss pursuant to the fraud
statute, documenting each specific instance where petition-
er lied about prior injuries. The petitioner tried a "shotgun"
type defense (1) that the prior injury was insignificant and
therefore the lies did not affect any benefits that he would
have been entitled to; (2) that petitioner's head injury
affected his memory; and (3) that the injuries involved
entirely separate parts of the body and therefore the lack
of candor was not important. Judge Goldman not con-
vinced by any of these arguments was very disturbed about
the petitioner’s attempt to manipulate the workers’ com-
pensation system; the petitioner eventually accepted a vol-
untary dismissal with prejudice of his claim. The case was
handled by Claire Y. Ringel, Esqg.

Dobrescu v. Cumberland Farms
Client: AIG, Cumberland Farms

This case also involved fraud in which a petitioner’s total
permanent disability award was reduced because of excel-
lent surveillance showing heavy work activities on multiple
days. The New Jersey Supreme Court denied the petitioner’s
Petitioner for Certification, therefore leaving undisturbed
the favorable judgment of the workers’ compensation
judge and the Appellate Division. The case was handled by
Claire Y. Ringel, Esq.

Eugene Kelly v. CMS Glass
Client: AIG Claims Services

This matter was litigated to completion of trial, during
which petitioner presented three witnesses and respondent
produced five witnesses. The issue was whether petitioner
sustained a compensable accident at work. The judge ruled
that petitioner’'s witnesses lacked credibility. Specifically,
petitioner’s own testimony was found less than trustworthy.
The judge determined respondent’s witnesses were credible
and dismissed the case. Petitioner alleged a disc herniation
and was seeking to compel the carrier to provide authoriza-
tion for low back surgery. Therefore, the case did involve
the potential for significant exposure. This case was han-
dled by Stephen T. Fannon, Esq.

Joseph Crist v. Statewide Highway
Client: AIG Claim Services

The Trial on Reports concluded on December 2, 2003.
Petitioner alleged that he was the victim of severe verbal
abuse from the owner of the insured causing entitlement to
six months temporary total disability benefits and an award
of partial permanent disability for psychiatric disability.
Judge Butler dismissed the case with prejudice concluding
that petitioner did not sustain his burden of proof. This
case was handled by Stephen T. Fannon, Esq.

Tamara Griffin v. Verizon
Client: Verizon

Petitioner alleged that she fell out of her chair at work and
hurt her low back causing a disc herniation. Verizon denied
that petitioner hurt her back at work. The judge ruled that
petitioner lacked credibility and the witnesses from Verizon
were very credible. The judge concluded that petitioner did
not carry her burden of proof as to the occurrence of a com-
pensable accident and dismissed the case with prejudice.
This case was handled by Stephen T. Fannon, Esq.

Rosalina Oyola v. First Line Communications
Client: First Line Communications

Petitioner fell in the parking lot on her way to work.
Petitioner’s attorney alleged that the fall occurred during
the course of employment. Respondent denied the claim.
Judge Dailey ruled that the petitioner’s fall did not occur
during employment and dismissed the case with prejudice.
This case was handled by Stephen T. Fannon, Esq.

Changes were prevalent in workers’ compensation for
the year 2003. These changes were varied from techno-
logical advances such as electronic filings to changes in
evidentiary standards in Lindquist. Thank you for your
continued interest in Capehart Scatchard’s newsletter
throughout these changes. Please note a copy of the
2004 rate schedule is enclosed with this newsletter.

Capehart Scatchard is pleased to announce that Angela
Y. DeMary has joined the Workers’ Compensation
Department as a full-time associate. Angela is a gradu-
ate of Widener University School of Law.

Happy Holidays and Best Wishes in 2004.

Anne M. Hammill, Esqg.




The Supreme Court affirmed holding petitioner was not in
the direct performance of his duties at the time of the acci-
dent. The court did not find permission by petitioner’s
supervisor as a basis to find compensability. The court did
note that the minor deviation exception did survive the
1979 amendments. However, the court explained that the
minor deviation only applied where the activity is incidental
to being at the place employment.

Appellate Division Cases

Jorge Calderon v. Erfren Jimenez and Elberth Mora
356 N.J. Super. 513 (App. Div. 2003)
Decided January 14, 2003

The workers’ compensation carrier disputed whether there
was coverage in place on behalf of the employer. The carri-
er issued a policy with an effective date of August 5, 2003
but contended they canceled coverage or attempted cancel-
lation when the employer’s check bounced for the initial
premium. The carrier argued that the policy never existed as
the insured never delivered the check for the policy premi-
um. The Judge of Compensation found coverage as the car-
rier failed to provide proof of adherence to the strict
requirements of N.J.S.A. 34:15-81 to effectuate cancellation.
The Appellate Division affirmed.

Calalpa v. Dae Ryun Co, Inc
357 N.J. Super. 220 (App. Div. 2003)

Calalpa held that Respondent maintains its Section 40 lien
rights in an intentional wrong suit against the employer.
Plaintiff employee filed suit against his employer pursuant
to the intentional wrong exception. The matter was settled.
Petitioner was ordered by the trial court to reimburse the
compensation carrier its lien pursuant to Section 40. The
appellate court held "the employer has stepped out of its
employer shoes into those of an actionable tortfeasor." The
Appellate Court affirmed the trial court’s order for reim-
bursement of the Section 40 lien. Our office prevailed in this
matter.

George Adams v. The New York Giants
362 N.J. Super 101 (App. Div. 2003)
July 3, 2003

Petitioner filed a claim petition on July 25, 1996 for an injury
in August 1986 to his left leg and hip that ended his football
season. In 1995, petitioner's condition worsened and he
underwent a total hip replacement. Petitioner argued the
injury was one of gradual degeneration. He argued his
injury fell into the narrow band of cases that can be either
occupational or traumatic as discussed in Brunell above. The
Appellate Division found that Brunell did not apply. Rather,
petitioner’s injury was the result of a traumatic accident and
time barred.

3) 60% if petitioner is not supporting a spouse or
dependent child; and

4) 65% if petitioner is not supporting a spouse or
dependent child and he is more than 12 weeks
behind in paying the child support.

For example, a divorced petitioner owes $10,000 in child
support due to failing to pay 20 weeks of support. He is not
supporting another wife or child. His claim settles under an
Order Approving Settlement for 15% of partial total or
$15,120 at the 2002 rates. Litigation costs of $1,410 are
deducted leaving $13,710. Remember, under Simpkins, peti-
tioner keeps the first $2,000 leaving $11,710 as the net pro-
ceeds. As this is an Order Approving Settlement, the gar-
nishment rate applies to determine the portion of the pro-
ceeds paid towards the child support lien. As petitioner is
more than 12 weeks behind and is not supporting another
family, the 65% garnishment rate applies to the net pro-

ceeds of $11,710; 65% of $11,710 equals $7,611.50. The
$7,611.50 is paid towards the child support award.
Petitioner takes the difference of $4,098.50 ($11,710 less
$7611.50) plus the $2,000 off the top for a total of
$6,098.50.

The Division of Workers' Compensation has developed a
Worksheet to determine the amount payable towards the
child support lien. This form as well as the form Order for
Distribution is available at the Division’s web site.

Assuming an identical settlement net amount for both a
Section 20 and Order Approving Settlement, clearly the
petitioner keeps more of the settlement proceeds and may
pay less of the child support lien if his or her claim is settled
under the Order Approving Settlement. Practitioners will
clearly continue to weigh the merits of resolving child sup-
port liens under Section 20 settlements versus Order
Approving Settlements.







